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cFT.3TT. 1683(31).—TP^TfcT URT fTFI FT! PinRlfed 3TT^T TlftTnFTTF Fff ^TRFFf! ft fftF 

imf^TcT fftFT TOT t :- 

3-Nc^I 

16 ^rnf, 2012 

t "■ * < r 

eft wft ftftF w ftk eft ^wni ftf FfrFT, ftftf w (trf fft) Fft 
fftT^cTT % WT FT, FTTrT % ftfftFH % 3FJ^k 103 % life (2) % 3T#T, fete 
STFftFFft TFT FFlft %fftF 27 fftftFT, 201 l Fft FF? ftF&T fftFT FFT FT; 

3ftr eft f%T ft*H F^RFT 3fft eft fttft?T ^FTT f%, ftftt ftlfe?lT felH 7TFT w 
(fftft ^nft ^f% <miM % ff ft fafae Itoi fft f-), sttt frct % ftfftFFT % 

103 % (1) % 31#T, TO Fft TF^ftcT Fft rTRte 26 fftcFTT, 2011 Fft FTTpT Fft F^ 

F l fofr l FT ^rq^T ftft FT, 3Fjftk 102 % (1) % 3Flfts O) % 3FftF eft TOft 

ftftF FFTFTF ftfc eft ftTHTFT xRR F1TFT, ftft TTTf^ TKTF (TRF TFTT) Fft STfftFftftcT fftftcTT FF 
WTWW t; 

3ftr 3FrT FlfftFF ft, Flfftftf ft FF srfftFftftrT fftFT t fft TF*T ft TRF TTFT ft 

fttF TFlftf, ftt fft 1 ^FTli, 2010 FTT fTFTT ftft ft, Fft FTft % f^F ^F, 2010 ft FFTF FF TRF 
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W % fotiPKt. iHcl l fa % fan ^fat #FT RFTFFT fa # $¥HWT ^TR FftFT,^<Ffa 
falfafar *fm, 1951 Tit URT 123(7) % fa-dfa W 3TTER"T 3 7#TRTjt, fate 
falfaFT % fa# f=TT^?TT % fa* FFlt # FT $ I fafat 3 W fa*TT t fa 
WZ 3TRRFT F5T FF Effa 7fa( % T1F7F F# % faF falfa <=Mdl Fi 

fa IfaidH fa# 3 STF# TFT (<5FFR» 5RT) FTTJcT fa f fa #fa alfalfa 
3#rfwr, 1951 fa *TRT 8F?, 3EF ^FFTIFFT FRT fa# Ifafa Fllfal % faFRFT FT, *1171 99 
% fa# fa# fan FRT fa7T fa# fa fam WZ ariFT”! FR# # F#t SFT1F fa % FTFRI, 
#3Ffafafa# I WTT fa# fa TFT FF I fa FF fat## fatf# I ft? W 3imT<F % 
c^KUf % fa if f## fafaFF fa fad #fa aldlfacF 3T#faH, 1951 # RTF 6 % TTPT 
#fa famFT % 3RjfaF 329 (H) % fa# fa# FEF -FIFIriF % TTOT F fa fa# 3RT 
F1#FR*F % TTOT FT fa# 3RT ## # fa# fafalF Flffal % FPFF T) fall (#fa 
F##faEf fa#FF, 1951 fa FRT 100) % fa# F3FTT #T 7FFFT t I FRT:, FT#, #falF % 
3FJ#F 103(1) # fa# <I*£F# % TFT# fat# FFPFR TW5TT 1#T 9, # *FT7t #FF TIF1F1F, 
TTTT^ TTFPT (T#F TTRT) #T # 4viHMI ER*F FftFT, TTTT^TFTPT (T#F 7TRT) FTTT R*F 3TTFFF 
fai* ## # ^ #t Ft?I FOl 7TF# H; 

#T ##FF 31FT# fa TjfafatcT TFT t fa FlffaT FT fat# W# SRI falfaFcT 
R*F 3TTFT*F far ## # #F # tfa #fa 'W##faEf fa#FFR, 1951 fa FRT 146 % fa# 
FTfatfati 3Tfl)4>lftdl RFt t 3flr3TFtFF#TFT#t'fa # ft?R FFlFFT #T # Fltfa 
^FTR ftlF, Ft# 3TtfaTT falR TTRT TTFT# #t fafa 26 fafa, 2011 #t FltdTl, TlfalRr % 
3Tf#F 103 (1) % 3T#T FRI# #RT R# & 

■3RT:, 3RT, ^f FfalT MfriF FT#R, TRTr #t Tl^rfa, TifarFT # 3FJE#F 103 # 

(1) # 3T#FT ^ FFTT ^iRd# F5T TFTtF EF# fq, XJcl^SKI FF faHTWF FRrft ^ fa # fdFR 
TFR RFRFT fa # fafa fRR ttlF, ##, #falT falH TTRT TIFT# #t fate 26 fafa, 
2011 fa F l tdF F Elcfa fa? fat t I 


^TRcT 

[‘'FT. Tf. ^.11026(1 )/20l2-t^?rt-II] 
■3T. WW f^ f 3TR Tfe 


[SIFT ir—^ 3(ij)] 
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*TKcT frafcR 3TRTR 
2011 t?7T PRvi FIH^I R. 7 

[RRtJH R 3R^fc 103(2) R 3I#4 FTCcT Rt FR%J R l ^qR R f%^r] 


ft^gr R : R RR^rq R 3rja^ 102 ( 1 )(^g) R 3r#q tznR pfRq 3 fa 

'1*14141 w qfel. 7RTF ?F^RT (^ ^PTl) Rt 3T%fjf^f R ^dl ! 

1. *ft f%TC R^py wi ReTTF TPTT 

2. RtR?T ^TN f^F R^TH TRIT . crpefl 

^RFT 

1. $\ FfF4 ¥RR, ^RTF ^RJ (W[ TmT) 

2. $\ T^fhT qedTW, Rq-RT ttot 

3. $ft 3RTT^ T-RiRTTxfi, R^H TPTT 

4 . RtfRi. R^th twt 

5 . sft RmRt Rr. R^tf ttot ti^rj 

6. sft RrarRl ft#, Rsth qrm 

7 . '4RRR xfteRt, Rqn ttht to 
a. $ft R^r mi, ta ^fi ^rj 


9. R ^14(41 7RUT qRqT, RqRT ^TH7 7FRRI . RRR 

10. R ^TRI McT-TOFtf, .. Rwrf 5RqR 


RRI 


^TF iTRF R TT^qR R RRtr R 3RJ^k 103(2) R 3lRR JfTRT FlRq 27 RRr 
2011 cpr R^T t RrR ^ q7 RRror 3TRfm cR 7RJ tM sR t % cfRT Rt wR 
RRq SIFTRIF 3lR R xR u T qf^T. RR 3TfRR ^RTF 7TTOR (7TOT FRl), RRqT4 R 

37Jc&F 102(1) (R R 3T#4 RR?TT R 3RZRR R RS t I 
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2. ufroiR ati jw, sft Pt?R wpt 3fk aft <piR f%?, ^Eft. 3itfe?n 

fStEfFT WTT gRT II te WT 7t TRTpI ^ 26 PRT97. 2011 itf mPt*! 3 

Ttetn ?i> wra ^srai wn sit l mPra? 3 hrA. aira to! wai-rara. 

3lfi1cf)gR cp? tjcfl t ft5 gjg, 2010 if 3TRTtfyRf 7MI WIT cfc Pt^TftiP PPlPpT $ 4kM, 
gftfeSjj ^ cpt teTtel cte TTTct WR WIT WfHfi $ TfPl WFff ^ 9^ # Pl9. ^fl 

fcp 1 SJcTlf, 2010 95t PUTT #T WJ St, Pl<llWT oT^t ITT?t 3TWJS{t 3<k #3), WRIT 93 

(te£t) tef 5RT if WlP WJ, flft mPt Pi?? 9?raRI 3<k tWTRI 9WT ^ 

Tfrfi (inf^cPT if Miff 98TTPT7 W 1 3frr 9) W9 3TTETWI if PPlW 7? ^ $ I HRft $ 
3pffTK 41^-H . WIT if 3Ppt '(HcJ'i-iJl 9>t 3lPP?T MOttOill 3TT£TR 97 P^TeT 9t TSTFlt cpt 
P foil; ?cpgR ®ft PP§ 6-piP PPl WWtt 3RTpT (l) ^ft *9 lit Pi 69 6PIMI9, (2) 
^if ^ gf ^1, 3fk (3) PwTPTT 7179 llfel ^ P?T PWlT 9T I >>ft 7TRT MC-WTcp ^ 31W 

^ H p | te ^ Tte WWft P 7o9 if PtniT an I WITpt, #3t£t P HI Pt TRU* T^ 
3THjaSt c£ fM WPWT cp^t p fM 3T&I 7W P 395 ftcteif PtEIFT WIT 

Ttet) tpt wsrPn cPTift nr wra PraPn if jttrh tT t? hr wft #i wpft tpt 

teP cpl te ftPOT SIT I n? 3TftR>WT f^T Wn t l^tstt '1®^ TI. 1 ^ 5 - % 
ftM iracPR w 6 8 spt tMn wraT, anfe * warn ^ ch&t wt ^ ^tfei ftnn 

tri sit 3ik wtp£ §ri wra 3if«}fim £ a# 1 ! Pn^ni iitfciii^^wi^^wTwft 

\ pfim nPiPTfEtm 3iPiPTWT, 1951 ^ Sira 123(7) $ 3i?ifwfa wc atrawi Pfrar ra l 

utei =t cpsra Ppm t f?t> tiPp HfciPiPlTii arPiPm. 1951 wtta PR^n. ^ 

Tjrrasti cfr 3 tsJEt Pn#m wrsft te 1 )) l 

3. 3TFITTI ^ u i p ppl cpl qR^flcH PtRIT t I 3H<it<l TUT ^Rl^lRd ^fepRI II? t PtI 
mRlcp T ijrff 7W TT6RT WT§ft t I ITlPR? ^Pt 1i(ci-1l4 II? t ftl PRtltt , K1<W’<I ^ '9^ 

othwt Pput t 3fR wi Rpn 5iPiP[Pmi aif&Pnra. 1951 (Tifera if ‘i95i-3(PiPtim’) n5t 
gra 123(7) 3fR sira sip ^ w«i ?fe?i TifteiB ^ 3t^n io?(i)(^l $ ^ PRf^ 
site f^m twtt 1 Pfei iPt #>siT ^ fori? wra sira sip ^ ^ ; - 




[‘MFT II—3(ii) ] 
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^ 3 TTqqq R fen? PtV^crr-(l) £JM 99 R 3 T#n fRRt 3 T]Rt gRT W 3 TTWI 

R Rftt qgyn? qq qrfnn <qfRr qn qrqen, qq 3 ttRt R qqiqRlei Rft R qqqq 
qqrciqq Rrf ftR qTfRnrft grq, fRR Rrftq q**>w qq fftfftq fftfftfRd p 
qq 3 Tc]qw u l qRft R fen? qqpfft Rt qqjd fRqi qi 1 ? J ll fR qqi C[qI oq [cki PuRd 
fRq? qn? Rty qfft fRqT qrq R fRdftl sierra ft R fen? : 

qyqj qq qrierrqR fRqR fen? Rrf RR pi qqenyr R 3 ?ftrf rfyfrfr fRqi qr qRqi, 
fRRt ^orff qq qRftg- R ag nft R RRn qrf Rftt fRqqft enq 99 R qftrf qqR 
ypra ft fRm qnr 3 tR?t qqq^ ei Rqr t 1 

(2) RR izrfrf Rt pi 3 Trffrfm rff £JRT 8q? rf 3 T#T, RRt fR q? Rrfqq fftfft 
(RRem) arftfRnq, 1975 (1975 qq 40) R nrrqq R rfq> qgR aft, fftftifq R qqr R 
qR ftftt fRrfn Rt qqcqqft qqnq qrf R ^ t R, qqq qqqrqft R 4 m qm R frf? 
ftftt RrRti R gaq qrf R fen? q^rfft Rf snfl qqqq 4 R qRqi 1 

(3) qq^RT (1) ft RRq fRRt qqq qT qqmq (2) R 3 t#t qq]q Rt M fRRt onR 
qy Rfftqqq Rt R yn^qft fftRqq 3 qRq R fRRt ftR qqq rffy 3 nR qy qq 
ftq 3 fty qq qq R 3 -ipny qrf 0R11 1” 

4. qqRqq enq sq>~ qft Rtft rfy q^ qRr R qq gfRq Rqi fR qq qrq R q#q 
RyRn, fRyft fRftqq qrfRjq R fRnqn qy qqq qqqraq R qjq 99 R mrfq fRRt 
3 fRw gpq w 3 rrqyq qqR R Rn? qrfRr Rt RR qn? nnR R qwrq R efFj Rftt l qg 
qRqrfRr t fR w onqyq fRq nnft R Rft fRRt ^rfftqqq qft 3 rfftfftqq - 1951 Rt 
enq so R yqq qfRq Rfftqn R qqyRq 329(^1) R orfrf qqqraq R qq^r q fR 
fRRt 3 nq qrfRnrR R qq^r qr fRRt onq RfR ft qq^q qft qR- fRRt fftqftqq qiftiqq rf 
qi^rq R Rt fftfft (1951 - aifRftqq R eqq 100) R 3 t#t qsiqr qn qqqn R 1 3 iq:, 
qrft, qfftqrq R 103(1) R nrfrf yr^qfft R qq^r, fftRRt q^nqrR grq w 

qqqyq qqft R q^ Rt qRt q^T qqR t I qgqyny, fftRqq 3 nqrf Rt, pi nifRm q>r 

gyUQ&tT/' 2 -' 1 - 
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IYl £[RT 3TTSR0T 3ffi-|4")flET cfE^ry 7*i vjfpEf feT^ 3lf£)P[iJE - 1951 cf^t 
URT 146 <£ 31^ cRtf 3TffeElRdl ^ HRd fef t I 

5. v3M^)cK 1 TifeilPt<4> 3fR fefeE Snf^lfef ^Rj ^ EFETT^ 3ffa 

^t ^Rcrr g> fe^ ^ tt?h^t 3ik $\ ^rrfai fife gS mfaz, 

26 ftfeR, 2011 qft mftcbl ^rfelH C^ 3FJc^ 103(l) eft fefEHt iTRtT q£l c£ 

zfrnr fet t I o^ir, HRd gft ^i^mIci ^ri 3 ip&g 103(2) g> Rci 1 *h 

3Trat^I cf>l vRIctfl TRf c£ feE? Rh^ 1 ^ fifel cf?[ vJcET iTHR c£l 3TRfil g>[ 1RT TRf c£ TTT^ 
cTTftn ‘^luTT vdlcll 1? fe vicKl i||Ricf>| ^T^qfcT eft TWf ^TeTT^f t i 

6 . cT^rrf^, ^TT TRf cJ) fe? uTT^ ^ 3TRrE7 ^ 3ffa 3THt cpsPT cJEPTT gfel! f^ 

R^d 3 fk 3pBi cE^ixir# cpi 3 tt^ri fepR ^p 2010 3 ^rra'IRHci g 4 Rii tptt ^ 

feltfe PtfftH cfr mRuiih ctf SPIlfe? cfr fen? ^Rff ^TFPR c£ ?tfM gRT 

STffefrffel MdK-f TRfef cJK^lfdc^ Hindi 10 ^p, 2011 3?f cfTTO fere! ex 

5R1IRd cRRfeTf cfr ‘ETEZIH >& GHcjo EZTR ^ 3TEJ] | v3TT cr>l4sT>H Rcplf^ff gieft •SfcZT 
xTeTT^ 2ft uft vp, 2010 3 3j|i|)fad fenfife Pfedd 4? ^tTH TTET ^ WE5 dd 
^ cfrd 3FRjffelf cf>[ Pldlfdd dRdTp cf> fcEJ ^ 4[dAI ^ c^ fip STfitcfjf^RT 

3Pnn gft \3M<f^id gpR ^ feE? di^Rd I <pi44>h gSt tftfM femftn 3lk 
cf) ^i)41 dl41 3TR[^T \3Me1^T ^ 4t ! 311^ ^TT 

f^ra tt Trf^m, ^ ^ 4 trn tor iri 3 itrRd p? ^Eh ( 3 rw) nro 

8ft I $ft f4qT<5), ,J p T J^ ^ ^ 3fk Eppftg effeTcT Efe^T McITOcp gRT Tf^'Td 
WT ^ ^TdT^fRd 4 3ETO, 2011 c^f ^cf5 f^l0|<qd/3RB|jc)c|4 5TEd |3f[ W I 

7. 3TRfEfT R vJM'^cKl HTETef TT ^ EZIH fell t I HPffel ^tcjdH TORTRHRT ^RT f 

^Rfrra ^ 7PI Tffe3TT^ p3TI^3TR 1998 ^inW 2010) gRI 

3TRferffer fek[ ^ 3EpTR TR7g W'W/felRT TTHT effe feET fell t 3jfr 

^T (f^STPT TTET TETRf) f^c(G ^ cET 3ft? \T^ TfeER 4TR ^ f^RJ \3REET TT^RT cRj 
WTi ^jt R^d ^ m ^ MRdYq u i 3rfferEd g?? gror, “h^rir IferRw srfirffeR, 
1988 oft HRI 8 3fR HRI 9 ^ 3T£^E 3RREJ g?[ cf^fe ^ 3fmT t I 3 Tfe^T , ITR^k 



I'm n—^5 3(jj)] 
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T3 7Tf%?fT ^ tJRI 17m eft 3tefH fftcftcR 3T%f7R cfTT 5RTm cbftf eft felTJ M Refill 

TRPjftt?r cfT^n tit srfenj^tn cfrft eft fftrq 'Mshci ^Ptt tt Tj^cft fftrq srcref c^tt qcf? 

* f I ddiTTK, GTlftpT ft, 'TRcffa TTft^T eft £JRf 120 ft? Tim qfel £J1^T 17m 
(fft^ra) sffo y*diriK fftwr srfftRm, 1988 ^ «m a eM 8 , £jrt 9 3ffc £jrt 12 ft> 
3Ttfft 3TcftfeRT cftfftft eft fcRi^ qWT^3TT7 cf^ft <ft fftp? Tfjr^ eft ^ ft 

3F7RT7 TNft eft fftp? CiTPftJT ft 29 GFRvf, 2011 eft Tjft^TT TRcfTR ft> ftrjcr eft fftpgr 

2TT, RfRTft fcp7 7T? ^Rf^ld fftrzTT Tjfj ?pft fft> 3fftw ftft ^RJ ft^ft eft 

7TM ftxTTfcfcT fft^TT vJJTcTT t fft> TFTeT ^8 ftpq t I TW fft, 13 fftdeK 2011 eft 8FTft ft 
^3TT^3TR ^1T<5T TH ft ft | 3irftry 8THft eft ft JFlfft eft eM ftft 8R 3Plftt 

31W >8^ hi e^cKI [cf>^ fftdl Tft vTTcfmr I 


?. h ?o/- ?. I- 

ir^O (tpflo cn^o ^M) (ft.q^. fttm) 

fftcftxH 3TT5CRT RrftrR 3TFp^T fftcrftR 3mpET 

TOR : ^ fftccft 
m$Ua: 8 MRdfl, 2012 

MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 

NOTIFICATION 

New Delhi, the 25th July, 2012 

S.O. 1683(E) .—The following Order made by the President is published for general 
information.:— .._. 

ORDER 

16th July, 2012 

Whereas a reference on the 27 th December, 2011 was made seeking the opinion 
of the Election Commission under clause (2) of article 103 of the Constitution of India, 
on the question of alleged disqualification of Shri Pyari Mohan Mohapatra and 
Shri Baishnaba Charan Parida, both Members of Parliament (Rajya Sabha); 
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And whereas the reference arose on a petition dated the 26 th September, 2011 
submitted by Shri Nihar Ranjan Mahananda and Shri Jogesh Kumar Singh, both 
Members of Odisha Legislative Assembly (herein after referred to as petitioners) to the 
President of India, under clause (1) of article 103 of the Constitution of India, raising 
the question of alleged disqualification of Shri Pyari Mohan Mohapatra and 
Shri Baishnaba Charan Parida, both Members of Parliament (Rajya Sabha) under 
sub-clause (e) of clause (1) of article 102; 

And whereas in the said petition, the petitioners have alleged that during the 
biennial election to the Council of States held in June, 2010 to fill up three seats in 
Rajya Sabha from the State of Odisha, that were to become vacant on 1 st July, 2010, 
Shri Pyari Mohan Mohapatra and Shri Baishnaba Charan Parida had indulged in 
corrupt practice within the meaning of section 123(7) of the Representation of the 
People Act, 1951 rendering them liable to disqualification under the said Act. The 
petitioners have stated that this act of corrupt practices attract disqualification of being 
Members of Parliament; 

And whereas the Election Commission has tendered its opinion (vide Annexure) 
that section 8A of the Representation of the People Act, 1951 will attract only after a 
person has been found guilty of commission of corrupt practice by an order under 
section 99 on the trial of an election petition by the High Court. The Election 
Commission is of the opinion that it is well settled that any allegation about the 
commission of a corrupt practice can be raised under the law (Section 100 of the 

Representation of the People Act, 1951) only by way of an election petition before the 
High Court under article 329 (b) of the Constitution read with Part VI of the 
Representation of People Act, 1951, and not before any other authority or in any other 
manner. Therefore, the petitioners cannot raise the issue of commission of a corrupt 
practice by the opposite parties No. 1 and 9, Shri Pyari Mohan Mohapatra, MP (Rajya 
Sabha) and Shri Baishnaba Charan Parida, MP (Rajya Sabha) before the President 
under article 103(1) of the Constitution; 

And whereas the Election Commission is of the considered opinion that it has 
no jurisdiction under section 146 of the Representation of People Act, 1951 to enquire 
into the alleged commission of corrupt practice by the opposite parties on the petition 
and has also further opined that the petition dated 26 th September, 2011 of Shri Nihar 
Ranjan Mahananda and Shri Jogesh Kumar Singh, both Members of Odisha Legislative 
Assembly is not maintainable under clause (1) of the Article 103 of the Constitution; 

Now, therefore, I, Pratibha Devisingh Patil, President of India, in exercise of the 
powers conferred on me under clause (1) of article 103 of the Constitution, do hereby 




[WT11—7^ 3(ii) ] 
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decide that the petition dated 26 th September, 2011 of Shri Nihar Ranjan Mahananda 
and Shri Jogesh Kumar Singh, both Members of Odisha Legislative Assembly are not 
maintainable. 


PRESIDENT OF INDIA 
[F. No. H-11026( 1 )/2012-Leg. II] 
Dr. SANJAY SINGH, Addl Secy. 

ANNEXURE 

ELECTION COMMISSION OF INDIA 
Reference Case Nos. 7 of 2011 

[Reference from the Hon’ble President of India under Article 103(2) of the 

Constitution] 

In re: Alleged disqualification of Shri Pyari Mohan Mohapatra and Shri 
Baishnaba Charan Pari da, Members of Parli ament(Rajya Sabha) under 
Article 102(1) (e) of the Constitution of India 

1 . Shri Nihar Ranjan Mahananda, MLA 

2. Shri Jogesh Kumar Singh, MLA .Petitioners 

Vs. 

1. Shri Pyari Mohan Mohapatra, MP (Rajya Sabha) 

2. Shri Naveen Patnaik, MLA 

3. Shri Atanu Sabyasachi, MLA , 

4. Shri Pushpendra Singhdeo, MLA 

5. Shri Grigori Minz, MLA 

6. Shri Shivaji Majhi, MLA 

7. Shri Bhimasen Choudhary, MLA 

8. Shri Ramesh Raout, MLA 

9. Shri Baishnaba Charan Parida, MP (Rajya Sabha) ... Opposite Parties 

\ 0 Shri Tara Patnaik, • • • • -Proforma Respondent 

OPINION 

This is a reference dated 27 th December 2011, from the President of 
India, under Article 103(2) of the Constitution, seeking the Election 
Commission’s opinion on the question whether Shri Pyari Mohan Mohapatra 
and Shri Baishnaba Charan Parida, both sitting Members of Parliament (Rajya 
Sabha), have become subject to disqualification under Article I02(l)(e) of the 
Constitution. 






10 


THE GAZETTE OF INDIA : EXTRAORDINARY 


[Pari II— Sec. 3(ii)] 


2. The above question was raised before the Hon’ble President in a 
petition dated 26 th September 2011, submitted jointly by Shri Nihar Ranjan 
Mahananda and Shri Jogesh Kumar Singh, both Members of Orissa 
Legislative Assembly. In the petition, the petitioners have, inter alia, alleged 
tiiat during the biennial election to the Council of States held in June 2010 to 
fill up three seats of Rajya Sabha Members, representing the State of Odisha, 
that were to become vacant on I st July, 2010, both Shri Pyari Mohan 
Mohapatra and Shri Baishnaba Charan Parida (Opposite parties Noil and 9 in 
the petition) contesting candidates and fielded by the Biju Janta Dal (BJD) 
party had indulged in corrupt practice. According to the petitioner, the BJD 

9 

was entitled to win only two seats on the basis of numeric strength of its 
members in the Assembly, but they put up three candidates, namely (1) 
Pyanmohan Mohapatra, (2) Sashibhushan Behra, and (3) Baishnaba Charan 
Panda. Shri Tara Patnaik filed his nomination as an Independent 
However, the BJD managed to win all the three seats by irunning illegally 
some electors (MLAs of other parties) either to vote for its third candidate or 
to abstain from voting at the said election. It is alleged that illegal inducement 
by way of financial help, etc., was given by opposite parties Nos. 1 to 5 to 

opposite parties Nos. 6 to 8 (mentioned in their present petition) and thereby 

/ 

they all committed corrupt practice within the meaning of section 123(7) of 
the Representation of the People Act, 1951 rendering them liable to 



<1 TRrf ^71 
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disqualification under the said Act. The petitioners have stated that 

disqualification under the Representation of the People Act 1951 shall be 

deemed to be disqualification under the provisions of the Constitution. 

3. The Commission has perused the petition. The Commission is of the 

considered view that the petition is entirely misconceived. The crux of the 

petition is that the opposite parties have committed a corrupt practice and they 

should be declared disqualified under Article 102(l)(e) of the Constitution 

read with sections 123(7) and 8A of the Representation of the People Act, 

1951 (for short ‘1951-Act’). For ease of reference, the said section 8A is 

reproduced below:- t ' 

“8 A. Disqualification on ground of corrupt practices.—(1) The case of 
eveiy person found guilty of a corrupt practice by an order under 
section 99 shall be submitted, as. soon as may be, after such order 
takes effect, by such authority as the Central Government may specify 
in this behalf, to the President for determination of the question as to 
whether such person shall be disqualified and if so, for what period: 

Provided that the period for which any person may be disqualified 
under this sub-section shall in no case exceed six yeamffom the date on 
which the order made in relation to him under section 99 takes effect. 

(2) Any person who stands disqualified under section 8A of this Act as 
it stood immediately before the commencement of the Election Laws 
(Amendment) Act, 1975 (40 of 1975), may, if the period of such 
disqualification has not expired, submit a petition to the President for 
the removal of such disqualification for the unexpired portion of the 
said period. 

(3) Before giving his decision on any question mentioned in sub¬ 
section (1) or on any petition submitted under sub-section (2), the 
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4 . A plain reading of the above section 8A would show that the 
disqualification under that Section is attracted only after a person has been 
found guilty of commission of a corrupt practice by an order under section 99 
of the High Court on the trial of an election petition. It is well settled that any 
allegation about the commission of a corrupt practice can be raised under the 
law (Section 100 of the 1951-Act) only by means of an election petition 
before the High Court filed under Article 329(b) of the Constitution mad with 
section 80 of the 1951-Act, and not before any other authority or in aAy other 
manner. Therefore, the petitioners cannot raise the issue of commission of a 
corrupt practice by the opposite parties before the President under Article 
103(1) of the Constitution. Accordingly, the Election Commission has also 
no jurisdiction under Section 146 of the 1951-Act to enquire into the alleged 
commission of corrupt practice by the opposite parties on this petition. 

5. In view of the above constitutional and legal position, the petition dated 
26 th September, 2011, of Shri Nihar Ranjan Mahananda and Shri Jogesh 
Kumar Singh against Shri Pyari Mohan Mohapatra and Shri Baishnaba 
Charan Panda is not maintainable before the President of India in terms of 
Article 103(1) of the Constitution. Accordingly, the reference made by the 
President of India to the Election Commission for its opinion under Article 
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103 (2) is hereby returned with the opinion of the Commission to the above 
effect that the said petition is not maintainable before the President. 

6. However, before parting with this opinion, the Commission would like 
to add that the instant matter relating to alleged attempt by certain Ministers 
of the Government of Orissa to influence the outcome of the biennial election 
to Rajya Sabha from Orissa held in June 2010 by resorting to bribery and 
other malpractices came to its notice through a programme telecast on the 
Kanak TV Channel on 10 th June, 2011. In that programme, an audio tape was 
played containing recordings which purported to indicate alleged attempt to 
indulge in horse trading to get three candidates of the ruling party elected to 
the Rajya Sabha during the biennial election held in June 2010, A CD 
containing the video recording of the said programme and English transcript 
of the same was also made available to the Commission. The Commission 
also received some press clippings (illegible) forwarded by the Special 
Secretary, Home, Govt, of Orissa on the subject. A complaint/representation 
dated 4 th August 2011 jointly signed by Sh. B.K. Tripathy, former Union 
Minister and by Er. Lalit Mohan Patanaik, was also received. 

7. The Commission took a serious note of the above mater. An MP/MLA 
is a public servant, as held by the Hon’ble Supreme Court in PV Narsimha 
Rao Vs, State CBI SPE (AIR 1998 SC 2120), and the attempt to bribe him 
(MLA) and of his agreeing to accept or attempt to obtain gratification, by way 
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of bribery, amounts to an offence under Sections 8 and 9 of the Prevention of 

Corruption Act, 1988. Further, under Section-17IB of the IPC, accepting or 

agreeing to accept or attempt to obtain a gratification for exercising the 

electoral right is a criminal offence. Accordingly, the Commission wrote to 

the Chief Secretary to the Govt, of Orissa on 29 th August, 2011 to file an FIR 

against the persons involved, under Section 171B (bribery) read with Section 

120 of IPC, and Sections 7, 8, 9 & 12 of the Prevention of Corruption Act, 

1988 and to pursue the matter vigorously to ensure that investigation and 

prosecution is conducted with all seriousness that the matter deserves. 

Though an FIR has been filed in the matter on 13 th September, 2t)ll, the 

» 

Commission cannot help but expressing its unhappiness over the slow pace of 
progress in the investigation of the matter. 

sM- sd/- 

tyS. Sam path) (S.Y. Quraishi) (H.& Brahma) 

Election Commissioner Chief Electron Commissioner Election Commissioner 

Place: New Delhi 
Dated: 8 th February, 2012 
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